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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 2591 of 2013
U/s 379/34 of I.P.C.

State

-Vs-

      (i) Abdul Motaleb,
           (ii) Mozammal Hoque,

(iii) Masur Ali &
      (iv) Mominur Islam.

                                                      …..Accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. J. Islam, Advocate……........................for the accused-persons. 

Date of Evidence : - 15-10-18 & 04-01-19;
Date of S.D : - 15-02-19;
Date of Argument : - 26-02-19;
Date of Judgment    : - 25-03-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 11-11-13

one  Rahman  Ali lodged  a  First  Information  Report  before  the

Officer-in-Charge of South Salmara Police-Station, stating that on 09-11-13,

in the night, some unknown thief had stolen his shallow machine from his

cultivation field, located at Bhalukkandi. On 10-11-13, after searching many

places,  complainant  found  his  stolen  shallow  machine  in  the  house  of

accused Abdul Motaleb. Then complainant with help of V.D.P of their village

detained Abdul Motaleb and on being asked, Abdul Motaleb let them know

that the other accused-persons mentioned in the ejahar were also involved

in  removing  the  stolen  machine.  Public  assaulted  Abdul  Motaleb.

Thereafter,  they  handed  over  Abdul  Motaleb  to  South  Salmara

Police-Station. The value of the stolen machine was about Rs. 25,000/- only.

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  South  Salmara P.S.

registered a case being the  South Salmara P.S. case no.195 of 2013, u/s
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379/411/34 of  I.P.C  and  launched  investigation  of  the  case.  During  the

period of  investigation  of  the case,  the  Investigating Officer  visited  the

place of occurrence, prepared sketch-map of the place of occurrence and

examined  witnesses.  Seized  some  parts  of  machine.  On  completion  of

investigation of the case, A.S.I Abul Kalam Azad submitted charge-sheet of

the case against the above named accused persons u/s 379/411/34 of I.P.C.

3. In pursuant to the court process, the above named accused persons

appeared before the Court and they were allowed to go on bail. Copies of

relevant documents were furnished to accused persons. After having heard

both sides and considering the material on record, charge of the case u/s

379/34  of  IPC  was  farmed  against  accused  persons.  The  particulars  of

charge u/s 379/34 IPC were read over and explained to accused persons.

They pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined four numbers of witnesses.

In view of the evidence on record, accused were examined and recorded

their statements u/s 313 of Cr PC. The pleas of accused were of total denial

and declined to adduce evidence in their defence. I heard arguments put

forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

5. Whether on 09-11-2013 in the night, accused persons in furtherance

of their common intention, intending to take dishonestly 'shallow machine'

from the possession of complainant, without his consent,  moved it in order

to such taking and thereby committed an offence punishable u/s 379 of

IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Rahman Ali, complainant of this case deposing as p.w.1 stated that

Ext.1  is  his  ejahar  and  Ext.-1(1)  is  his  signature.  He  knows

accused-persons. The incident took place about 5/6 years ago, in the night.

He came to know on next day morning that accused person had stolen his

shallow  machine  from  his  house.  Thereafter,  on  being  searched  they

recovered  the shallow machine from house of  accused.  Public  informed

police and police came to the place. Public handed over accused to police.

He lodged ejahar. In his cross-examination, p.w.-1 stated that at the time of

writing the ejahar, many other police personnel were present in the police
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station along with ASI Abiul Kalam Azad. The weight of a shallow machine

is about 400 KG. The house of accused-persons is about ½ k.m. away from

the place of occurrence. People killed his elder brother named Ohidur Ali.

He denied that his elder brother had gone to steal and public caught him

red handed. The incident of theft had occurred before murder of his elder

brother. The houses of Abdul Baten, Shahjahan, Solimon, Johirul, Pobor Ali,

Jominur Ali and Taleb Haji are situated near the place of occurrence. He

denied that  police  had seized the shallow machine after  coming to the

place and took to Thana. About 1000 people have shallow machine in their

village. He did not mention name of his shallow machine in his ejahar. He

did not give any document to police to establish his ownership. He denied

that  accused had not  stolen his  shallow machine and his  elder  brother

Ohidur Ali had stolen. Police took his statement. Witness Hazrat Ali is his

uncle in relation.  He denied the other suggestions made by the defence

counsel for accused persons.

7. Sahajamal  Sarkar  (p.w.2)  deposed  that  he  knows  informant  and

accused persons. The incident took place about 5/6 years ago and at about

5  p.m.  On  that  day,  in  the  morning,  he  heard  informant  had  lost  one

Shallow machine. Thereafter, on being searched, stolen shallow machine

was recovered from house of accused.  He saw it with his own eyes. Many

people and police were present at the spot. When police asked accused

then accused replied that three other accused-persons namely Mojammel,

Moisur Ali and Mominur Rahman were also engaged in stealing the article.

Police took accused to the police station. In his cross-examination, p.w.-2

stated that he did not see the incident of theft of shallow machine. The

people of that village are cultivators and people have shallow machines.

His house is about ½ k.m. away from the house of accused and there are

around 40/50 houses in between them. He could not say name of company

of  the  stolen  shallow  machine.  He  could  not  remember  whether  any

document  of  shallow  machine  had  been  shown  or  not  to  police  by

informant.  There  are  two  Panchayat  roads  in  their  village  and  many

sub-ways. People travel by the road in the night. He knows that informant’s

brother Ohidur Ali was murdered at Meghalaya due to committing theft. He

denied the fact that he had not gone to house of accused and he did not



4

witness recovery of stolen machine from house of accused. He denied the

other  suggestions  made  by  the  defence  counsel  on  behalf  of  accused

persons.   

8. Hazarat Ali  (p.w.3) deposed that he knows informant and accused

persons. The incident took place about 5/6 years ago from today and in the

night. One day, in the morning, the informant stated to him that his shallow

machine was lost  and asked to search him the lost  machine.  On being

searched, informant found the shallow machine in the house of accused.

Police came and took accused to Thana. Thereafter, Rahman Ali lodged this

case. In his cross-examination, p.w.-3 stated that complainant’s name was

not written in the body of shallow machine. Informant is his nephew. There

are  10  /12  dwelling  houses  between  his  house  and  the  house  of

accused-person.  He did not see accused committing theft.  Other people

also have shallow machines in their village. Police asked him about the

incident. He denied that he deposed falsely that he had seen the stolen

article in the house of accused and police took the same. He denied the

other  suggestions  made  by  the  defence  counsel  on  behalf  of  accused

persons.

9. Abul Kalam Azad (p.w.4) deposed that on 09-11-13, he was working

as ASI of police at South Salmara Police station. On that day, Rahman Ali

filed an ejahar in the police station. Therefore, the O/c registered a case

and endorsed him to investigate this  case.  Accordingly,  he went to  the

place  of  occurrence,  drew  sketch-map  of  the  place  of  occurrence  and

recorded  the  statements  of  the  witnesses.  He  recovered  one  shallow

machine  from  accused  Abdul  Motleb  Ali  and  seized  the  same.  After

arresting  accused  Abdul  Motleb  sent  to  the  Court.  On  completion  of

investigation of the case,  he submitted charge-sheet of the case.  In his

cross-examination, p.w.-4 stated that many people have shallow machines

in that village. He did not mention about name of machine, manufacturing

date, etc. in his seizure list. He did not seize any document of that shallow

machine from informant. He arrested accused from his own house. He did

not seize any document to prove ownership of the stolen shallow machine.

The  houses  of  Abdul  Baten,  Mominur,  Sahjahan,  Soleman,  Jahiran  are

situated near the place of occurrence. He did not examine and record their
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statements in this case as witnesses. He did not seize any article from the

place of occurrence. He did not give the extract copy of GD entry number

along with the charge sheet, on the basis of which GD entry number, he

seized the shallow machine.

10.     From the above discussion of  evidence of  prosecution  side,  it  is

cleared that no one saw accused persons removing the alleged Shallow

machine  from the field  of  complainant.  Complainant  found his  machine

missing in the morning from his filed and later, discovered his machine in

the  house  of  accused  Abdul  Motaleb.  P.w.-2  stated  that  Abdul  Motaleb

confessed his guilt and told names of his associates. Ext.-1 also indicates

that villagers assaulted accused Abdul Motaleb and he confessed his guilt.

Later, police came and took Abdul Motaleb to police station. So, it can be

said that there was no voluntariness on the part of Abdul Motaleb at the

time of confession. Therefore, such confession is not admissible in evidence

and should not be taken into consideration against other accused persons.

11.     The evidence of p.w.-1 to p.w.-3 cleared that p.w.-1 lost his machine

form his  filed  and the  said  lost  machine  was  recovered  from house  of

accused  Abdul  Motaleb.  P.w.-1  to  p.w.-3  stated  that  they  searched  the

machine and finally found in the house of Abdul Motaleb. P.w.-4 also seized

the machine from house of Abdul Motaleb. There are two seizure lists with

record one is dated 10/11/2013 and another is on 11/11/2013. Both the

seizure list indicate place of seizure in the house of accused Abdul Motaleb.

P.w.-4 did not seize anything from house other accused persons. Seizure

lists also show that parts of machine were kept concealed. Conceal places

were in the house of Abdul Motaleb and therefore, exclusive possession of

concealed  places  proved  that  Abdul  Motaleb  had  possession  over  the

stolen machine.  The stolen articles  were  recovered  from Abdul  Motaleb

immediately after theft. Abdul Motaleb did not give account as to how the

parts of machine had come into his house. He also did not adduce evidence

in his defence. P.w.-1 identified his missing machine. So, presumption can

be  drawn  against  accused  Abdul  Motaleb  that  he  committed  theft  of

machine  or  received  the  stolen  article  knowing  that  same  was  stolen

property. Therefore, I found, prosecution side proved the charge u/s 379 IPC

against accused Abdul Motaleb beyond all reasonable doubt. Abdul Motaleb
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is convicted for the offence u/s 379 IPC. Prosecution side failed to prove the

charge u/s 379 IPC against other accused persons beyond all reasonable

doubt. Mere fact that Abdul Motaleb told names of other accused persons is

not enough to hold other persons guilty without any incriminating material

against them. They are set at liberty forthwith on benefit of doubt.  

12.       Now, whether Abdul Motaleb is entitled to the benefit of provision of

the Probation of Offenders Act. Considering the fact and circumstances of

the case, I am not inclined to release accused Abdul Motaleb under the

provision of Probation of Offenders Act. 

13.     Heard  the accused on sentence.  After  having heard  accused on

sentence and this case has become long pending case, I sentenced Abdul

Motaleb to pay fine Rs. 5,000/-. In default of fine, he will undergo simple

imprisonment for two months. From record, it is appeared that the seized

machine parts were already given in ‘zimma’ and therefore, ‘Zimmadar’ is

entitled to keep the seized articles in his possession. Bail bonds stand in

favour of accused persons are extended for another period of six months in

view of section 437A of Cr PC.

14. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 25th day of March, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Rahman Ali, (Complainant)

    PW- 2 Sahajamal Sarkar,

    PW- 3 Hazarat Ali,

    PW- 4  Abul Kalam Azad.

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature.

     Ext. 2 charge sheet

     Ext. 2(1) is signature of p.w.4

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


